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of high-speed Internet access, digital video, and other advanced services io niore consumers, sooner, and 
at increased levels o f  efficiency.’“ They state that such deployment wi l l  servc the public interest by 
offering consumers new or expanded service offerings. as well as stimulating competition and innovation 
for new advanced services and features.”’ 

176. Applicants contend that these benefits wi l l  be achieved through an enhanced ability io 
finance capital expenditures as well as through efficiencies and synergies that can be realized only by 
merger.”’ Wi th respect to increased financial resources, Applicants state [hat Comcast has a proven 
ability to manage an accelerated upgradc plan while maintaining i t s  operating margins.”’ They also note 
that Comcast currently i s  generating high “free cash flow” from its operations. providing a significant 
non-debt bource of funding for capital expenditures.5ix Applicants further state that Comcast possesses a 
balance sheet significantly stronger than that o f  AT&T. Comcast’s ratio of debt io operating cash f low 
was less than 4 to 1 in 2001, while AT&T’s debt-to-operating cash flow ratio was more than 8 to l.’I9 
Applicants estimate that the combined company wi l l  have a first year combined debt-to-operating cash 
flow ratio of less than 5 to IS2” 

177. Applicants also assert that the proposed transaction w i l l  produce certain efficiencies. 
These include operating efficiencies generated by eliminating duplicate costs and improving the 
operations o f  AT&T’s cable systems. Based on past experience, Applicants claim that management could 
raise the price-to-cost margins on the AT&T systems tn he comparable to the average for the Comcast 
systems.”’ Applicants also claim that the proposed transaction would enable more efficient use of 
infrastructure as well as more efficient provisioning, repair, and maintenance.522 I n  addition, Applicants 
state that the proposed transaction w i l l  enable the merged entity to obtain volume discounts i n  the 
purchase of Internet backbone services used to transport lnternet traffic, and to consolidate call centers 
and other ccntralized functions o f  these  operation^.^'^ Overall, Applicants estimate that increased 
operating efficiencies would generak an additional $200 to $300 mill ion per year i n  earnings before 
interest, taxes, depreciation, and amortization (“EBITDA”) after three years.5z4 Applicants also expect 
the merged entity to achieve lower prices on capital items of approximately $200 to $300 mil l ion per 

Id. at 29-30. Sonie commenters agree that the merger wi l l  accelerate deployment of facilities-based high-speed 
Internel access service. digital video, and other advanced services. See gerierdly PFF Comments; CapNet 
Comments. The Applicants also stale that the merged firm wi l l  have a strong incentive to pass cost savings and 
other efficiencies through to consumers in the form of reduced cable prices. Applicants’ Reply, Shelanski Decl. at 
¶¶40-45. 

‘I‘ Application at 28-2Y. 

514 

Id. at 47; Applicants‘ Reply a t  19-20. 516 

’ I 7  Mnre than 959’~ of Comcast‘s customers are served by systems with a capacity of at least 550 MHz, and over 
80% are served by systems with a capacity of 750 MH7, or greater. Because of these upgrades, Corncast’s high- 
speed Internet access service is  available tu the u s 1  majority of the homes passed by i t s  syslerns. Application at 30. 
5 1 8  Id. at 1 I 

‘IY Id. 

52” lil. 
51 I 

Application. Pick Decl. a t  ¶ 76.  Comcast’s operating margin in year 2001 was more than 406, in concast to 
AT&T‘s margin o f  approximately 25%.  ld 

Application at 33. 522  

’” M. a t  33-34. 
524 Application at  33 n.50. Pick Decl. aiqI1 25-28. 
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178. Applicants also state that the merger would allow for programming cost savings 
resulting from volume economieh i n  purchasing. Wi th respect to most programming, Applicants assert 
that the merged cntity would obtain the best rate currently received by either AT&T or Comcast.s’6 
Applicants anticipate that as programming contracts expire, the merged entity may be able to further 
reduce programming costs, because a higher volume discount would apply to the combined AT&T 
Comcast subscriber base.”’ In  addition, they claim that the merged cntity’s larger subscriber base may 
provide leverage to resist “supra-competitive” rate increases by video programming suppliers.528 The 
Applicants estimate that the merger would reduce programming expense by $250 to $450 mill ion per 
year.”” 

179. In total, Applicants estimate that within five years, the merger w i l l  result i n  synergies and 
efficiencies wonh approximately $1.25 to $1.95 bil l ion per year in increased EBlTDA.530 Applicants 
assen that some o f  these savings can bc used to upgrade AT&T cable systems that have not yet been 
upgraded.’” According to Applicants, AT&T has experienced deployment delays due to rising capital 
costs and significant budget constraints related to a heavy debt load. As a result, Applicants argue that 
substantial additional investment is needed to complete upgrades to AT&T’s systems and to deploy new 
services to consumers. 

180. Applicants also anticipate that the merger w i l l  provide national scale that wi l l  allow thc 
merged f i rm to more efficiently defray the research, development, and testing costs associated with the 
rollout o f  new services and fea t~res .~”  Such economies are particularly critical, they say, to deployment 
of ITV, voice-enhanced data, home networking and security, and other new untested broadband 
services.”’ They note that the merged firm wil l  create a larger player whose commitment to such 
services i s  more likely to drive needed investment and research by equipment manufacturers, software 
developers, and others that are critical to the successful development and deployment o f  such services.’” 
I n  addition, Applicants assert that the combined company wi l l  benefit f rom each company’s 
complementary experlise gained from offering certain services or conducting trials o f  new services. AS 

examples, Applicants cite AT&T’s greater expertise in the provision o f  electronic commerce service, 
Comcast‘s valuable experience i n  customer care through its QVC operations, and Comcast’s trials of a 
new cable-based home security service.’” 

181. Many commenters opposing or seeking conditions on the proposed transaction concede 
that i t  may produce broadband service deployment benefits, but argue that the potential harms to 
competition i n  the provision of new broadband services, or to cornpetition in the market for the purchase 

Application at 32-33, Pick Dzcl. a i¶¶  22-24. 515 

”“Application at 32 n.51; Pick Decl. at¶¶  18-21 

527 Id. 
52x 

5 3  Application a1 32 n.5 I 

Id. 21 31. 

Id. at 70. 

Id. a1 33.  

,510 

511 

5 12 

131 Id, 

Id. 

Id. a t  34-35. S ~ I \  
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01’ video programming, outweigh those benefits.’” CFA contends that the broadband deployment benefits 
drscrihed by Applicants can he achieved absent the inerger, noting that several small cable operators 
already have successfully completed upg~des.’” In i ts comments, CWA asserts that the financial 
stmcture o f  the transaction raises questions about the merged entity’s ability to deliver on promises to 
speed deployment of new broadband services.s3R CWA also notes that analysts downgraded ATBT’s  debt 
rating when the merger was announced, demonstrating that the merged AT&T Comcasr w i l l  not have 
increased access to capital, but higher capital costs.’7’ After submitting i t s  comments, C W A  issued a 
statenlent in suppofl of [he proposed transaction.”‘ 

182. Di.rrus.yion. Based on our review of the record, we find that the proposed transaction is 
l ikely to result in synergies and efficiencies resulting i n  significant cost savings. The Applicants have 
suhmitted evidence to aupporc their claim, and the comments do not seriously contest this point. The 
more difficult question before us i s  whether these synergies and efficiencies are likely to translate into 
accelerated deployment o f  broadband services and other new services to consumers. Market conditions 
and consumer demand are likely to have a significant influence on rate of deployment o f  these nascent 
and still-evolving services. As CFA indicates, moreover, broadband deployment i s  occurring on an 
industry-wide basis.54i These factors add to the diff iculty of determining whether the proposed 
transaction w i l l  funher accelerate that trend. Nevertheless, after examining the record, we conclude that 
the proposed transaction i s  likely to have a positive impact on deployment of broadband services. 

183. W e  agree with Applicants that the merged entity i s  l ikely to accelerate the deployment of 
broadband services in AT&T service areas. Although most cable providers are deploying broadband, 
AT&T has experienced particular diff iculty i n  meeting i t s  deployment plans even though i t  has “expended 
signiticant resources to upgrade” i t s  cable network.s42 Despite the economies that AT&T could have 
achieved as the nation’s largest MSO, as o f  December 31, 2001, AT&T had upgraded only 59% o f  i t s  
cable plant to 750 MHz capability,s43 In contrast, Comcast, A O L  Time Warner, Cablevision, Cox, 
Chaner, and Insight have upgraded at least 70% and as much as 94% o f  their cable plants to 750 MHz.’~ 
As the Applicants admit, moreover, Comcast has been able to upgrade i t s  plant more quickly than AT&T 
while maintaining operating margins and a debt-to-cash flow ratio that is  superior to AT&T’s.’~~ Thus, 
Comcast appears tn have a greater “ability to manage an accelerated program for upgrading i t s  plant while 
maintaining its operating margins.”54h We believe that applying thia expertise to the AT&T cable systems 

’“ BellSouth Comments at 10-1 1 :  CFA Comments at 20; KCN Comments at 6; Qwest Comments, Haring Decl. at 
8, IY ;  SBC Comments at  26, Gertner Decl.  at ¶ 26. 

’” CFA Comments at 22. 

538 /d dt 17-19 

Id at 19 

On June 14. 2002, CWA announced that i t  supports rhe proposed transaction hecause i t  would expand access to id,, 

high-speed lntcrnct services, lead to the crealion of quality jobs. and improve labor relations. See CWA, CWA 
Racks AT&T Broudhand-Comcax Mergpr (press release), Jun. 13. 2002. 

CFA Comments at 22. 

Ser Application at 30 

Id. at 18. 

The approximate figures for each MSO are: Comcasr (80%). AOL Time Warner (92%), Cablevision (84901, Cox 
(XIS), Charter (70.76). and Insight (94%). See Application at 10 for the Comcast figures: other figures are based 
on each company’s Fnrm 10-K (i.?., an annual report or, in the case of AOL Time Warner, a transition report) filed 
with rhc Securities and Exchange Commission. 

54 I 

142 

541 

ill 

545  Application at 31; Application, Pick Decl. yI 26 

Application at 30-3 I i l h  
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i s  likely to have a positive impact on the deployment o f  broadband to AT&T subscribers that currently do 
not have access to those services. 

184. We also agree with the Applicants that the greater scale and scope of the merged entity i s  
likely to spur new investment. The development and deployment of new technologies often entails a 
significant up-fronr, fixed invertment. The merged company should have a greater ability 10 spread those 
fixcd costs across a larger customer base, which should i n  turn foster incentives for investment by the 
merged entity, as well as other businesses that seek to sell equipment, technology, and services to the 
merged entity. Finally, to the extent Comcasr and AT&T each have particular expertise in electronic 
commerce and customer care that they can bring to the merged entity, that also should contribute 
positively to consumer experience. 547 

185. We f ind nothing in the record that detracts from these positive benefits. CWA’s claims 
concerning the merged entity’s debt ralio were based on an erroneous assumption that AT&T Corp. 
contributed capital to AT&T Broadband. In fact, contributions from AT&T Broadband are in the form of 
debt that mu\t be repaidS4’ Although CFA argues that larger and more regionally concentrated cable 
companies charge higher prices, CFA does not provide sufficient evidence to support i t s  argument that 
size or clustering cause higher price>. Accordingly, on this record, we reject CFA’s argument. 

B. Accelerated Deployment of Cable Telephony 

186. Background. Applicants assert that the proposed transaction w i l l  “further accelerate the 
deployment of facilities-based local telephone competition, creating substantial public interest 
 benefit^.‘"^^ They assert that AT&T Comcast w i l l  have a “stronger financial footing”5s” and within five 
years, i t  wi l l  “generate an additional $600 to $800 mil l ion in EBlTDA annually by providing cable 
telephony to Comcast’s former service areas.”s5’ Applicants also assert that the Comcast systems w i l l  
benefit from AT&T’s “technical and operational expertise in launching and providing cable telephony” 
and from access to AT&T’s “back office systems,’’ such as order processing, customer care, billing, and 
market research.552 

187. Several commcnters dispute Applicants’ argument that the proposed transaction would 
promote the deployment of cable teleph~ny.’~’  Qwest and SBC argue that AT&T ha:. not “delivered” on 

The Applicants state that they havr complementary expertise in certain areaa, which they can share to improve 
existing serviccs and deploy new services. As examples, they cite AT61T.c greater expertise i n  the provision of 
electrnnic commerce service, Comcasr‘s valuable experience in customer care through i ts QVC operations, and 
Comcasr’s tr ia l \  of a new cable-based home security service. Application ar 34-35. 

5J7 

The Applicants respond that AT&T Cop.  does nor contribute capital to AT&T Broadband, and that any AT&T 
Corp. contributions to AT&T Broadband are loans like any other dehr. Applicants’ Reply at 21.  In response to 
CWA’s allegations that the merged entity would he less able to secure debt. rhe Applicants state that AT&T 
Cumcast recently secured $12.8 billion i n  credit agreements i n  order to finance rhe merger and post-merger capital 
expenditures. Id. at 21-22, 

518 

54,l Applicatioil ai 16 

’’“ ~ d .  ar 38. 
551  

531 

. i 5 i  

Application. Pick Decl. ‘jl 12; . (e t  a l ~ o  Application at 38 

Application at 40-42. 

CWA Comments at 3; CFA Comments at 20-21; see a l . ~  CFA Reply to Opposition ar 18-19, In contrast, 
CapNet supports Applicants’ arguments thal the proposed transaction wil l  promote deployment of cable telephony. 
CapNel Comments a t  3-1. 

72 



Federal Communications Commission FCC 02-310 

i ts “promisell” to deploy cable telephony after i t  acquired the TCI and MediaOne cable  system^^'^ and 
that, at current deployment rates, AT&T Comcast i s  unlikely to offer cable telephony to all of the homes 
passed by the merged entity’s cable systems for at least several years.s5’ They also contend that the 
proposed transaction w i l l  reducc the incentive to deploy cable telephony because i t  w i l l  separate AT&T’s 
long distance business from i t s  cable assetsSsh and because Comcast historically has been skeptical about 
investing i n  cable telephony.’” Qwest argues that Applicants’ statements about deployment are 
“conditional” on business factors and economic trends and therefore should be d i~coun ted .~ ’~  SBC argues 
that the proposed benefit i s  not merger-specific because a limited joint venture would suffice to permit 
AT&T to “serve the customers in question.””q SBC also argues that Applicants’ assertions about planned 
cable telephony investment i n  Philadelphia and Detroit are ”limited“ because AT&T currently has 
switching infrastructure in thosc cities.’“ 

188. Applicants respond that AT&T has successfully deployed cable telephony in many 
markets, substantially meeting the projections i t  submitted in connection with i ts acquisition of TCL’~’ 
Applicants’ assert that Comcast “has devoted significant resources to develop cable-delivered IP 
telephony.”’62 Although Comcast has “acknowledged that L i t ]  has been slow to deploy cable telephony,” 
Applicants assert that the merged company w i l l  be able to “takc advantage” o f  AT&T’s investment to 
provide greater telephony competition to residential Applicants argue that the merged 
entity wi l l  have an economic incentive IO deploy cable telephony to recover the costs of the merger aiid to 
compere with DBS service.’@ Applicants also note that AT&T has “cable telephony expertise and 
infrastructure” and that the viability o f  cable telephony does not depend on AT&T’s long distance 

Finally, Applicants assert that the claimed benefits cannot be achieved by a joint venture 
because of complex technical problems that would he diff icult to resolve through contracts and the “rapid 
pace o f  technological evolution and c~nvergence.”’*~ 

189. Discrrssion. Although no party disputes that accelerated deployment o f  cable telephony 

~ ~ ~~ 

Qwes! Comments a i  21; r een lw  SBC Comments at 27 n.72. 

Qwest Comments at 26 

If the proposed transaction i s  consummared, A T & I  Comcnst would hold the AT&T Broadband cable assets, 
while AT&T’s long distance butinets would remain with AT&T Corp. See gmerullq AT&T Corp., AT&Tfo  Creale 
I h t n i l j  of Four Nen’ Compunie.r; Company IO Offer 1 0  E.rchange AT&T Common Stock for AT&T Wire1es.r SIock 
(press release). Oct. 25, 2000. 

( 5 1  

ii’ 

SI0 

Owest Cornmenrs at 2 I, 23, 2h-27; SBC Comments a t  28 

Qwest Comments at 28. 

si7 

5 i b  

”‘  comments at 30 

Id. at 29. SBC also asserrs that the Commission should prohibir AT&T Corncast. and those entit ies with which i t  
has a joint inarketing arrangeinenr, froin “rellying] on the UNE-P in  any areas where i t  has cable facilities.” Id. at 
12-13. “UNE-P’ refers IO an ”unbundled neiwork element platform” consisting of the combination of loop. 
switching, and transpon network elements provided hy incumhent LECs to competitive LECs. See Presubscribed 
/rrirre.rcharrgr Carrier Charges, I7 FCC Rcd 5568, 5577 7 20 n.52 (2002). 

5 I X l  

Applicants’ Reply at 9-1 1 & n. 15 r,, , 

io2 Id. at I 2  

5f”/d. a i  12-13.  

I d .  at 14-15 364 

jbi Id. a i  16 

Id. ai 17-20, 560 
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services i r  a public intcrest benefit?” several commenters question whether the proposed transaction 
would produce that henefit. I n  weighing the competing arguments, we recognize the inherent difficulty in 
making judgments about the futurr deployment o f  new techno log ie~,~~ ’  It i s  therefore important that we 
he convinced that the projected benefit is reasonably certain to be realized as we make our public interest 

Herr, IP telephony, which the record indicates i s  the technology on which the merged 
entity wi l l  focus for new telephony deployments in Comcast service areas, contains too many 
uncertainties for us to make that determination. 

190. We agree with Applicants’ premise: with AT&T’s cable telephony resources, the merged 
company i s  likely to he more adept at deploying cable telephony i n  Comcast service areas than Comcasr 
would be if i t  were to develop the expertise and the back office systems by itself. Developing the 
expertise and sy9tems needed to offer a commercial cable telephony service involves a significant 
commitment o f  r e~ou rces . ’~~  Engineers and technicians who understand the technical steps that need to 
be made to offer reliable telephony services must be hired and trained. Systems must be developed to 
ensure proper call management and adequate quality o f  service, and interconnection agreements must be 
negotiated with incumbent LECs. New billing. marketing, and customer care systems must be developed 
and implemented. I n  addition, attention must be given to ensure compliance with federal, state, and local 
regulatory requirements, if  any, that may apply to P telephony. As the nation’s largest cable telephony 
provider, AT&T has developed the expertise and the systems necessary to deploy and market cable 
relephony on a wide scale.57’ We have recognized in prior decisions that expertise and developed systems 
can provide certain advantages with respect to market entry,5” and we see no reason on this record to 
conclude otherwise.’” 

191. Here, however, the record indicates that the speed with which the merged entity w i l l  
deploy cable telephony in Comeas! service areas depends primarily on the successful development of 
commercially feasible p n m a ~ y - l i n e i ~ ~  cable V o P  t echno l~gy .~ ”  Although Comcast currently operates 

s”’S~eAT&7~MediaOr~cOrder ,  15 FCCRcdat98921 17X;AT&T-TC/Order, 14FCCRcd a t 3 2 2 8 1  147. 

”* Set, I’olicie~ und Ruirsfor IIIP Ilirecr Hroadcusr Sarrllire Service. I 7  FCC Rcd I 133 1 ,  1 1365 1 67 (2002). 

See AT&T-MediaO,w Order, 15 FCC Rcd at 9XX3 y1 154; Bell Atlantic-NYNEX Order, 12 FCC Rcd at 20063-64 569 

’jI 1.58; .see ulso SBC-Amerilech Order, 14 FCC Rcd at 14x25 71 255. 

See,, e.8. .  Richard Bilotti, BenJamin Swinburne, and Megan Lynch, I P  Telephony: Leveraging (he Cable Nerwork s10 

IO  Profifabilir! in V o ~ e ,  Morgan Stanley Dean Witter, Feb. 14, 2001, at 18 (“Profirabiliq irr Voice”). 

5 7 ’  See Letter from David L. Lawson, Sidley, Austin, Brown & Wood. LLP, to Marlene H. Donch, Secretary, FCC 
(Jun. 7, 2002) at 1-2 (“AT&T June 7. 2002. Ex Pane”). 

”’See AT&T-MpdiaOne Order, 15 FCC Rcd at 9x86-89 
¶‘j 147-48. 

decisions approving certain mergers between Regional Bell Operating Companies (“RBOCs”). See CFA Comments 
at 20-21. Consistenl with our reasoning today, the Commission in the RBOC orders recognized [hat the RBOCs had 
expertise i n  providing local telephony. There, that expertise resulted in a potential harm because the Commission 
found that they helped make the merging RBOCs significanr polenrial competitors in each other’s incumbent 
regions. See, e.,+, SBC-Anierirech Order. 14 FCC Rcd a1 14752-53 ¶’j[ 84-85; Bel /Afhr ic .NYNEX Order, 12 FCC 
Rcd at 20040-4 I 107. 

161.69; AT&T-TCI Order, 14 FCC Rcd at 3229-31 

We disagree with CFA that recognizing these advantages here is  inconsistent with the Commission’s prior 513 

571 As u.ed here. the term “primary-line‘. refers 10 services that provide customers the features, functions, and 
service quality customarily associated with plain old telephone service (“POTS”). The term thus excludes so-called 
“secondary-line” services, such as those that thai do not guarantee the ability to make and receive calls using back- 
up power during a general power failure or blackout. See D.R. Evans, Digital Telephony over Cable: The 
PacketCahle Network SO6-SO7 (2001) (“Di~irul Telephony over Cahle”). 
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circuit-switched cable telephony syctems that i t  acquired in connection with certain cable system 
acquisitions,”‘ i t  generally has chosen to await further development o f  VolP technology before investing 
in wide scale deployment o f  cable telephony.’” We see little evidence that the merged entity would 
adopt a different philosophy concerning cablc telephony deployment i n  Comcast service areas.s78 
According to Applicants, the merged company “intends to begin to deploy telephony service” to about 
one mil l ion homes in the Philadelphia and Detroit  market^.^'" I n  both markets, IP technology wi l l  be 
deployed.58” 

192. Were primary-line cable VolP a proven technology, we could be more confident that 
AT&T’s expertise and existing systems would spur the merged entity’s investment of cable telephony in 
Comcast service areas. Cable VolP, however, is still nascent; although the concept has existed for several 
years, no cable operator in the United States has yet deployed the technology on a wide-scale commercial 
b a s k 5 ”  Thih creates a high level of uncenainry surrounding the pace of cable telephony deployment that 
“makes the claimed benefits speculative at best and, therefore, difficult to Applicants appear 
to realize that the future of cable VoIP deployment remains uncertain; their deployment o f  cable 
telephony in Detroit and Philadelphia is subject to the “operational performance [and] financial 
performance of cable telephony service in the marketplace.”583 

193. Applicants contend, nevertheless, that several technical and operational advances have 
occurred that eliminate technological and operational impediments to primary-line cable VolP 
deployment. The “most critical’’ of these developments, they assen, i s  the development o f  Data Over 
Cable System Interface Specification I .1 (“DOCSIS I .  Among other things, DOCSIS I . I  provides 

(...continued from previous page) 
Cable VolP technology refers to an IP-based system in which the telephony signal generated by the caller i s  

converted into many “packets” of  information, which are then transmitted over shared capacity through the cable 
network to rhe headend. See Profirubilirj’ in Voice at 23. This differs from “traditional” circuit-switched telephony, 
in which a unique transmission path. or cirwir, is  dedicated IO each call. Id. at 22. 

315 

See Application, Pick Decl. ‘jl 10. 0 6  

”’ See Eighth Video Cornperirion Reporr, I 7  FCC Rcd at 1248 ’jl 10 

If the proposed transaction i s  consummated, Corncast’s Presidenr, Brian L. Roberts, will become Chief Executive I i n  

Ofticer and President of AT&T Comcast, and would select the other members of senior management in consultation 
with C. Michael Armstrong, current Chairman of the Board and Chief Execut ive Officer of  AT&T and designated 
Chairman of the Board of AT&T C(imcast. AT&T Corncast Corporaition, Amendment No. 3 to Form S-4, 
Registration Staremenr under the Securities Act of 1933, filed with the Sccurities and Exchange Commission on 
M a y  14, 2002. at  1-13. Mr. Robens cannot he removed from his position until 2010 unless 75% of the board of 
AT&T Corncast agrees. ld. at 1-33, 

Application at 38 

In Detroit, Conicasr i s  implemenring a hybrid lP-circuit swirched approach. In  this approach, IP  technology i s  
used in the connection between rhe customer’s home and the headend, after which the signal i s  converted and 
processed through Comcast’s existing switch. SCP Letter from James L. Casserly, Mintz. Levin, Cohn, Ferris. 
Clovsky and Popeo, P.C., toMarlene H.  Dorrch, Secrerary. FCC (Aup. 20, 2002). 

.’“I .See Qhrh Video Coinp i r im Kepon. 17 FCC Rcd at I218 ‘j 10 
Appiicaliull of CTE Curporarion, Truii.$eror, and Bell Atlanric Corpora1,ion. 7-ransferee, for Consenr ro Transfer 

Conrrol (Jf Uonie,ok and lifternational Secriom 214 and . (IO Authorizarions and Application io Tran.$er Conrrol of 
u Suhmarine Cable L a n d i ~ r ~  Liceme, I 5  FCC Rcd 14032, I 4  I32 ‘j 2 14 (2000); see also SBC-Ameritech Order, I 4  
FCC Rcd at 14843 yI 306. 

‘7‘) 

5x11 
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Applicants‘ July 2, 2002 Response at 45: ,ere al.ro Application, Pick Decl. ¶ 8 

Applicants‘ July 2, 2002 Response at 48. 
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quality o f  service and call security specifications that are intended io make cable VolP calls parallel the 
quality, reliability, and privacy of a traditional POTS According to Applicanls, media terminal 
adapter5 (“MTAs”) ’~~  and “carrier class” cable modem trrmination servers (“CMTSs”)’” ( i e . ,  CMTSs 
that can maintain a call even i C  one of i t s  components fails) that are CableLabs Certified as DOCSIS 1 . 1 -  
coinpliant arc only recently “beginning to become available.”TRR Applicants further argue that cable VoIP 
has been delayed because “no IP phone solution has to date been fully compliant with Packetcable 

According to Applicants, now “there are a number of solutions that appear to be very 
closc to being Packetcable compliant.”5”’ I n  addition, although “the technological impediments to IP 
phone service have nearly been overcome,’’ Applicants assert that “various technical issucs w i l l  arise and 
need to be addressed as the system is increased in scale’’ to serve a large number o f  users.59i At an 
operational level. cable VoIP requires, according to Applicants. an automated provision process, which 
they assert “ is only now being developed.””’ 

194. Although we recognize that much progress has been made toward developing a 
commercially viable cable VoIP service, we cannot ignore the significant uncertainty that remains. 
Applicants admit that “various technical issues wi l l  arise” as the technology i s  deployed on a wide 
scale.59’ Thcy also recognized that no VoIP phone solutions are yet Packetcable compliant? and 
software to manage automatic provision ‘‘is only now being developed.”595 AT&T, moreover, has “no 
firm plans for the deployment o f  IP cable phone service,” even though i t  “has planned to use IP phone 
service in ncw deployments when the necessary equipment, systems, and processes become commercially 
available and economically viable.”’96 Given the current state o f  the technology and i ts  deployment, we 
cannot he certain of what technical, operational, or cost issues w i l l  arise as cable VoIP advances toward 
full-scale commercial operation. I f  any of these issues causes a significant delay in commercial 
deployment, i t  would considerably attenuate any benefit that the proposed transaction could otherwise 
have achieved. 

195. Moreover, the proposed transaction would eliminate an incentive that AT&T currently 

See id.; CableLabs, CableModeni FAQ, http:l/www.cablemodem.com/faq/#FAQ17 (visited Aug. 2, 2002); sn? 

Rouzbeh Yassini, DOCSIS Oven’ ieu f o r  DOCSIS CommuniQ Q3 2001. 31 12, at 
Iitip:llwww.cahlemodem.com/di~wnloads/O 107 19website.ppr (wired Aug. 2, 2002). 

An MTA enables communication hetween the cable moden] and standard analog telephones and other customer 
premises equipment by convening signals from one into a form that the other can understand. See Digital 
Telephony over Cable at 16-1 7. 

A CMTS is located at the headend and manages the IP traffic over the cable planr. Id. at 17; see also Profirahilin. 
in Voice at 13. The CMTS can manage both voice and data traffic, which can result in a significant cost savings for 
cable operators rhar provide both services. See id. at 16. 

187 

Applicants‘ July 2. 2002 Response a i  48. 588 

’89 Id. at 50. PackctCable is  a platform designed to work “on top of ’  DOCSIS 1 .  I to “deliver advanced real-time 
multimedia services lsuch as VolP] over two-way cable plant.” Cable Labs, Projecr Primer: PackerCable, at I ,  ar 
http://www.packeicable.~on~downloads~acketCable.pdf (visited Aug. 8, 2002). 

Applicants’ July 2. 2002 Response at SO. 

id. 

5x1 

542 I d  

Id. at  50. 

Id. (stating that a number of solutions are “very close 10 being PackctCable compliant”). 

5 v  

504 

w5 Ill. 

”’ Id. at 42 
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has to deploy cable telephony: to develop an alternative telecommunications network that can compete 
against the incumbent L E G ’  network,’” particularly a?  RBOCs obtain authority under section 271 of the 
Communications Act to provide in-rcpion long distance services.’9r Since acquiring TCI and Mediaone, 
AT&T has pursued a relatively aggressive cable telephony deployment strategy, electing to deploy 
circuit-switched technology to build market sharc rathcr than awaiting the further development of cable 
VotP as many other MSOs have done.5q’ Since AT&T Comcast wi l l  be predominantly a cable company 
and not a telecommunications company, i t  wi l l  not havc the same incentive to protect its core business by 
deploying cable te leph~ny.~” ’  

196. Applicants maintain that the mcrged cntity w i l l  have several other incentives to deploy 
cable telephony. They contend that i t  wi l l  need to deploy cable telephony to recoup the cost of the 
proposed transactiomWi We cannot agree. Accelerated deployment of cable telephony does not appear to 
have been a significant factor in Comcast’s initial decision to seek a merger with AT&T 
Nor  can we conclude that the success or failure of the proposed transaction hinges on the successful 
deployment o f  new cable telephony services. To the contrary, analyst reports indicate that the “company 
believes additional telephony spending is not a priority in the near-term and the company w i l l  be focused 
on improving the AT&T Broadband video bubiness, as a major focus.”“’ Applicants’ own estimate of 
$600-800 million in annual EBITDA f rom new cable telephony deployment would not be realized until 
five ycars after the merger closes,hw whilc the tranhaction’s other “synergies and efficiencies” would be 
realized immediately or generally within three We therefore discount the significance of 
Applicants’ prqjected revenue from new cable telephony deployment to account for the different time 
frames involved. 

197. Applicants also claim that the merged entity has an incentive to deploy cable telephony i n  
Comcast service areas to “continue to grow and meet investor expectations,” and to compete more 

See AT&T Corp., AT&Tand TCI Complere Merger (press release), Mar. 9, 1999 (noting that the company would io, 

“offer any-distance, wire-line cornmunicalions services”). 

’” See 4 1  U.S.C. 9 271 

See. ~ . g , ,  le f f  Halpern el ul., Circuii-Sw,itched Cahk  Te/ephon): Why /I Makes Sensefor AT&T, Bernstein SM 

Research (Apr. 6, 2001). 

See Qwest Commenrs a i  2 I, 23, 26-27: SBC Comments at 2X. 

Applicanrs’ Reply a i  14 (ciring AT&T-Medidt ie  Order, 15 FCC Rcd at 9892 

Comcast acknowledges that i i s  currenr plans to deploy cable telephony resulted from i t s  discussions with AT&T 
in negotiating the proposed wansaclion. See Application at 38-39 n.69; Application, Pick Decl. Yl 12; see also 
Applicants’ Reply a i  12: Comcari, Comcasi Pre.sidetir Brian L. Roberts Testifies about Benefits of Comcasi-AT&T 
Broadband Merger Before U.S. Senate Subcomnii/tee (press relcase), Apr. 23, 2002. 

01x1 

178 and AT&T-TCI Order, 14 001 

FCC Rcd at 3230-31 81 118). 
bl,? 

Aryeh B. Bourkoff. UBS Warburg, High Yield Cable &Telecommunications (Sepl. 20, 2002), at 2. MI < 

NU Applicatiun. Pick Decl. ¶ 12. 

*” /d. yI 17 (esiimaring annual EBITDA from development of new products of $100 mjllion to $200 mihOi7 within 
three years); id. ¶¶ 19-2 I (esrimating annual savings from programming cost reductions of  $250 million IO $450 
million achieved immediately and as programming contracis are renewed); id. ¶ 24 (estimating annual savings from 
reductions in capital expenditures of$200 million to $300 million achieved “over the next four years”); id. ¶ 28 
(estimating annua l  EBITDA impact from increased operating efticiencies of $200 million to $300 million after one 
to three years); id. ¶ 3 I (estimating annual EUITDA increase from sale of national advertising of $100 million to 
8200 n~il l ion atrer one to three years). Except potentially for the development o f  new products, none of  these 
projectcd savings or new revenue streams require5 a significant commirment of new capital expenditures and the 
conscquent risk of loss of rhai sunk invesiment, 
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cffectivcly against DRS service.’”‘ These incentives may well exist, but they are neither created nor 
enhanced by the proposed transaction.‘”’ Even i l  AT&T Broadband and Comcast were not to merge, 
each would s t i l l  have 311 incentive to grow, to meet investor expectations, and to respond to any 
competitivc threat< they perceive. Significantly, only a few cable MSOs have commercially deployed 
cahle tclephony despite these incentives. 

19X. Finally, Applicants’ suggest that the proposed transaction would accelerate deployment 
of cable telephony in AT&T service areas because the merged entity wi l l  have a greater ability to upgrade 
ATCGT’s cahle systems, which i s  a necessary prerequisite to providing cable telephony service.6n” In the 
previous section, we find that A T & T s  cable systcms are l ikely to be upgraded more quickly as a result of 
the proposed transaction.6” Wherher that would accelerate the post-upgrade deployment of cable 
telephony is  unclear. The commercial feasibility of cable VoIP when the upgrade i s  complete, the 
proximity 01‘ a newly upgraded cable system to another cable system that i s  telephony-ready, and the 
merged entity’s priorities for deploying new services, among other things. are likely to influence 
telephony deploy men1 schedules. 

199. We conclude that acceleration of cable telephony deployment i s  a public interest benefit. 
Although the transaction creates the potential to produce that benefit, we find that this potential i s  likely 
to be realized only if cable VoIP technology i s  proven to be commercially reasible i n  a timely manner. 
The technology, however, i s  too novel for us to make that determination with confidence. Accordingly, 
we give minimal weight to Applicants’ argumcnt that the proposed transaction w i l l  accelerate the 
deployment of cable telephony.61o 

C. Increase in Supply of Local and Regional Programming 

200. Applicants state that the merger wi l l  stimulate the production and delivery of local and 
regional programming, and extend to customerc currently served by AT&T “the kinds of community- 
oriented coverage that Comcast already provides today to many of i t s  customers.”6i1 Applicants cite 
Comcact’s success i n  developing and distributing “cn8, The Comcast Network,” which provides locally- 
focused call-in programs, regional sports covcrage, including high school football games, and farmly 
enlertainment. Applicants state that “cn8 i s  one of the nation’s largest regional cable networks, serving 
3.9 mill ion homes i n  Pennsylvania, New Jersey, Delaware and cn8 provides 24-hour 
programming, including “cn8 News,’’ offering two hours of nightly news and discussions of  regional 
issues. 611 

*“Applicants’ Reply at 14-15. 

Although announcement of the proposed transaction could have affected “investor expectations’’ regarding the 
merged entity‘s earnings. including earnings from cable telephony, we believe this i s  unlikely for substantially the 
same reason5 specified in the previous paragraph. 

N,’ 

See Application a[ 38: S C P  also AT&T June 7, 2002. Ex Parre at  2 

See Section V.A., supra 

,>OX 

(1119 

”“We reject SBC‘s proposal to “encourage” cable telephony deployment by prohibiting the merged entity from 
obtaining UNE-P in areas where i t  has cable facilities. See SBC Comments at 42-43; supra note 560. As suggested 
elsewhere in this order, proposals 01 this sort are more appropriately raised i n  ihe context ofa rulemaking 
proceeding. 

6 1 1  Application ai 42. 

“” ld. at 43. 

Id. 
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201. Applicant< also cite Comcast’s production and delivery in the Washington, D.C. area of 
“Corncast Local Edition,” a five-minute program delivered evcry half hour (at :25 and :55) which 
“includes interviews with local government officials, discussions of local and regional issues, and 
promotion o f  charitable endeavorn.”“l“ The\e short programs, entitled “Corncast Newsmakers” on 
Comcast systems in Pennsylvania. New Jersey, Maryland, Delaware, Michigan, and Connecticut, appear 
on the Comcast channel carrying CNN Headline News. Applicants state that these programs can be 
“highly localized,” showing an intervicw with a local official in Washington, D.C. to the D.C. audience, 
while the audience in neighboring Arlington, Virginia w i l l  see an interview with one of their local 
ofticials.‘” 

202. Applicants state that the merger wi l l  make it possible to expand the areas in which 
Comcast’s local and regional programming w i l l  be made available.“‘ Applicants further state that, based 
on Corncast’s experience, advertising revenue wi l l  increase to reflect the greater number of viewers, 
justifying additional i nve~ tmen t .~~ ’  Applicants also state that because these successful programs are 
derigned as part of Comcast’s “branding strategy,” they cannot feasibly be deployed in areas where 
Comcast does not provide cable service.”’ 

203. Discussion. The production and delivery of new sources or local and regional 
programming i s  a public interest benefit. The record indicates that Comcast has been particularly 
successful at bringing this programming to i t s  subscribers and that the merged entity w i l l  likely extend 
this practice to AT&T service areas. We cannot find, however, that the proposed transaction is  necessary 
to bring these benefits to subscribers of AT&T’s cable systems. Because this programming can be 
“highly l~cal ized,”~”  we are not persuaded that the proposed transaction would generate efficiencies in 
program production that potentially could spur increased investment i n  local and regional programming. 
For example, Applicants have not claimed that any additional clustering created by the merger would 
facilitate or be a prerequisite to the development of new local or regional programming. Nor have 
Applicants shown that developing the type o f  regional and local programming that Comcast has 
developed requires such specialized expertise that AT&T could nor easily duplicate these benefits absent 
the proposed transaction.62” Accordingly, we conclude that Applicants have not demonstrated that an 
increase in the supply o f  local and regional programming i s  a benefit that i s  specific to the proposed 
transacrion. 

D. Abil i ty to Compete in the Local, Regional, and  National Advertising M a r k e t  

294. Applicants state that the merger would create the first cable company with the geographic 
reach to sel l  advertising on a national scale. The merged t i rm would have a presence in 8 o f  the I O  largest 
Designated Market Areas (“DMAs”) and would pass 38 mill ion homes nationwide.h2’ Applicants project 
that this would allow the merged entity to compete more effectively against broadcast television, DBS, 

Id. at 43-44. * I 4  

61s  Id. at 44. 

6 1 6  /A. 

Id. 31 44-45 

Id. BI 45 

617 

O I X  

h l G  Id. a1 44. 

A I  most, the record indicates that Comcasl merely har madc a different business judgment than AT&T about the 

Application ar45, Pick Dzcl. at11 29. 

6211 

value oldeveloping local and regional programming. 
h i 1  
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and cable networks i n  the national advertising market.”?’ Applicants state that Comcast’s excess capacity 
to sell advertising time w i l l  facilitate this new business opponunity.621 Advertisers paid the broadcasting 
industry $15 bil l ion for national advertising in 2001,”24 and Applicants calculate that capturing I %  to 2% 
of this market would generate $100 to $200 mill ion per year in EBITDA within one to three years.6’s 
Applicants also state that through their national footprint, advertisers’ could reduce the transaction costs 
of negotiating with many cable systems, and thereby have a more efficient advertiring outlet. Applicants 
contend that by providing a new, more efficient national advertising outlet, their merger w i l l  enhance 
competition in  this market and provide a public interest benefit. 

205. Some commenterb, however, suggest that Applicants’ entry into the national advertising 
market would harm programming networks and advertising agencies, particularly since the merged f i rm 
wi l l  have a significant market presence in 8 of the top 10 DMAs.~ ’~  Qwest argues that the location and 
concentration of the merged firm’s cable customers, with 70% o f  i t s  subscribers i n  the top 20 DMAs, wi l l  
allow i t  to significantly impair a programming network’s ability to advertise nationally. Because a 
significant portion of each network’s revenues comes from advertising sales, Qwest argues that the 
quantity and quality o f  network programming w i l l  be reduced.’” 

206. Di.rcu.vsion. Typically, advertising revenue for cable systems i s  a function of carriage 
contracts with programming networks. Cable systems negotiate with cable networks for time slots to sell 
local advertising, and they typically receive a share of national advertising revenue from programming 
networks. B y  greater scale of operation, Applicants could conceivably negotiate more favorable contracts 
with programming networks, permitting them to sell national advertising directly and potentially 
increasing advertising revenue per subscriber that the merged entity would receive. Nevertheless, we find 
no evidence beyond bare asenions that the relevant product market i s  television advertising, the market 
that Applicants seem to use. Nor  do Applicants show how the merged entity’s market presence wi l l  
improve i t s  share o f  any relevant advertising market. Applicants also make no attempt to calculate the 
extent of the claimed benefit in those markets, and they do not explain how the merged entity’s alleged 
improved position in national, regional, or local advertising markets would benefit the public. Based on 
the thinnesr of this record. wc decline to give this claimed benefit significant weight. 

V1. QUALlFICATIONS AND CHARACTER ISSUES 

207. Section 310(d) or the Communications Act provides that no station license may be 
transferred, assigned, or disposed or in any manner except upon a finding by the Commission that the 
“public interest, convenience and necessity w i l l  be served thereby.”62R Among the factors that the 
Commission considers as pan o f  i t s  public interest inquiry i s  whether the applicant for a license has the 
requisite “citizenship, character, financial, te,chnical, and other  qualification^."^^^ The Commission has 
previously determined that, in deciding character issues, i t  w i l l  consider cenain forms o f  adjudicated, 

(’? Application. Pick Dccl. a l ¶  30. 

h23 Id. at q 3 I 

(‘IJ Id. at q 3 I 

h2i Applicaiion ill  46-47, Pick Decl.  it ¶ 3 I. 

Qwest a1 I I ; Prime Cornrnunicario~~s Presentaiion. (,?,, 

QWC9 a1 I I 

“’“47 U.S.C. 9 310(d). 
hi9 Sei, Appliculion,~ for Coiisetir 10 ihe Truirsfer of Control of L i c e n m  und Secriotr 214 Authorizations from 
Sourherti New England Telecommu~iicoiinnr Corpomiion. Trmsferor, IO SBC CotnmunicarionA, Inc.;  Trunsjeree, I3 
FCC Rcd 2 I 2Y2 .2  I305 ¶ 26 ( 1998) (“SHC-SNET Order”). 
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non-FCC-related misconduct that includes: ( I )  felony convictions; (2) fraudulent misrepresentations to 
governmeiital units; and (3) violations or antitrust or other laws proteciing competition.63” With respect to 
FCC related conduct, the Commission has stated that i t  would treat any violation o f  any provision o f  the 
Act, or of the Commission’s mles or polices, as predictive o f  an applicant’s future truthfulness and 
reliability and, thus, as having a hearing on an applicant’s character qualifications.‘” The Commission 
has used i t s  character policy in the broadcast area as guidance i n  resolving similar questions in transfer of 
common carrier authorizations and other license transfer proceedings.6’’ 

208. CWA comments that AT&T has a record o f  non-compliance regarding i t s  local franchise 
ohligations, in particular, i t s  adherence to locally-imposed customer service siandards.”’ The Sacramento 
Metropolitan Cable TV Commission (“SMCTC”) has also expressed concern about AT&T’s failure to 
honor i t s  local customer service commitments.634 SMCTC has cited several consumer complaints 
documenting, among other things, poor telephone response time at AT&Ts customer service center and 
incorrect bil l ing on customer 

209. Aside from customer service issues, othcr parties question whether Applicants are f i t  to 
hold a government license. For example, the Borough o f  Blawnox, Pennsylvania (“Blawnox”), alleges 
that AT&T, with the complicity of Comcast, filed an intentionally false ownership document with the 
Commission regarding the identity o f  the cable operator. Blawnox states that AT&T filed such document 
in order to conceal Comcast’s ownership of the cable system in Blawnox Borough and argues that filing a 
falsc document with the government i s  evidence that AT&T and Comcast are not qualified to hold 
licenses issued by the Commission.bs6 I n  addition, a citizen’s coalition from Marietta. Georgia (“Marietta 
Coalition”), asserts that AT&T filed unsubstantiated criminal reports resulting i n  the arrest of several low- 
income minority citizens o f  Marietta, Georgia for cable theft.6” Because AT&T failed to investigate 
whether the affected panies were lawfully receiving cable before f i l ing such reports, and because AT&T 

”’“Ser Bell Atlantic-NYNEX Order. 12 FCC Rcd at 20092-93 (199R) 

fulicy Kegardiq Character Qualification.s in Broadcast Licensing, 102 FCC 2d 1179. 1209- 10 (1986), 
modified. 5 FCC Rcd 3252 (1990), recon. granted in part, 6 FCC Rcd 3448 (1991), modified in pan, 7 FCC Rcd 
6564 ( 1992) (hereinafter, “Character Polic\. Sratement”). Allegations that an applicant has engaged in unreasonable 
or aniicompetitive conduci are relevant to thc public interest analysis. SBC-SNET Order, 13 FCC Rcd at 21306-07 
11 29-30. 

’” See. CR.. EchoStar~DirecTV Ojder, FCC 02-284 at 1 28; SBC-SNET Order, 13 FCC Rcd at 21 305 Y26. 

h i  I 

CWA cornmenis at  3, 21-22. The New Jersey Division of the Ratepayer Advocate (“Ratepayer Advocate”) 
belicves that Applicants will consolidate customer care and provisioning. maintenance, and repair centers once the 
merger i s  complete. I t  argues that ihis developmenl w i l l  result in  a “serious decline in service quality.” Ratepayer 
Advocate states that decreased efficiency at the ca l l  centers due to employee unfamiliarity with the local cable 
territory, as well as increased difficulty of the local franchising authorilies to monitor and enforce cable companies’ 
compliance with custoiner service performance standards, can reasonably be foreseen. Ratepayer Advocate Reply 
Coinnienrc at 4 (citiirg CWA coniinenrs at 21-22). 

613 

See Letter from Rich Esposto, Exrcuiivc Directnr. Sacramento Metropolitan Cable Television Commission (filed 
Apr. 29, 2002). 

‘”’ Sacrainenro Community Cable Profrani Providers (“SCCPP’) has urged [he SMCTC 10 condition its approval of 
the AT&T-Comcast merger on compliance with certain terms agreed to by AT&T when i t  acquired local systems. 
SCCPP i 5  concerned that the merged entity does not intend to satisfy the public, educational and governmental 
(“PEG”) access ierms o r  other conditions agreed to by AT&T when i t  acquired the systems two years earlier. See 
Letter from Ron Cooper, Executive Director, Accesr Sacramento, 10 Robbie Waters, Chair, Sacramento 
Mctropolitan Cable Television Commission (filed Apr. 29, 2002). 

1574 

0 16 Blawnox Comments at  5.  

Marietta Coalition Comments, passim. 637 
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allegedly targeted these consumers based on their race and income, Marietta Coalition argues that AT&T 
does not meet the Commission’s character qualifications. Also, James J. Clancy (“Clancy”) urges us to 
deny rhe Application on grounds that AT&T has, over a 23-month period from October 20, 2000, through 
Octoher 2, 2002, repeatedly distributed obscene material and subliminal messages over i t s  cable system 
serving L a  Tuna Canyon, 

210. Additionally, Minori ty TV, Iiccnsee of KMPT(TV). Channel 32, San Francisco, 
California. il noncommercial public television station, urges us to deny the Application on grounds that 
AT&T has improperly refused to carry i ts broadcast signal on certain cable systems. Minori ty TV claims 
that AT&T i s  acting in a discriminatory manner, and in vinlation of the Commission’s must carry rules, 
for refusing to carry the station’s foreign language p r ~ g r a m m i n g . ~ ’ ~  

21 I .  Applicants assert that many o f  the commenters’ crilicisms are groundless and beyond the 
scope o f  the Commission’s merger analysis. With regard to the issue of customer service and compliance 
with franchising requirements, Applicants assert that local disputes are not generated or affected by a 
merger at the national Moreover, Applicants assert that AT&T i s  committed to providing 
customers with quality customer care and has committed resources to better address customer 
complaints.Mi Applicants argue that allegations o f  malicious prosecution should have no bearing upon the 
merger proceeding.M2 Since Marietta Coalition cannot substantiate the claim, Applicants argue that i t  
cannot form any legitimate basis for the Commission to deny the merger based on character 
qualification.64’ Applicants also assert that Blawnox’s f i l ing i s  baseless and i s  simply an effort to gain 
leverage in a litigation matter pending in a federal district court.‘” With respect to the Minori ty TV 
complaint, Applicants argue that the station i s  attempting to re-litigate a broadcast signal camage dispute 
i n  this merger proceeding, this time under the “guise o f  a lack of commitment to program diversity.”MS 
Applicants state that AT&T carries KMPT on every cable system where KMPT meets i t s  statutory 
obligation to deliver a good quality signal. I n  cases where the station does not provide a good quality 
signal, AT&T asserts that i t  has acted fully within i t s  rights to decline carriage. 

212. Discussion. The panics raising issues o f  character and legal non-compliance have failed 
to convince us that we should deny the merger based on the allegations. As for Marietta Coalition and 
Blawnox’s claims, the record evidence does not persuade us that Applicants have actually violated any 
Federal, state, or local law. Specifically, the parties do not raise material questions o f  fact regarding 
whether AT&T, or Comcast for that matter, has engaged i n  any conduct unbecoming a Commission 
licensee. Further, i t  appear3 that the complaining parties appropriately have resorted to other fora to 
resolve their disputes with Applicants. The arguments presented, therefore, do not form any legitimate 
basis for the Commission to deny the merger based on character qualification.646 With respect to the 

Ser Ex Pane Petition of James J. Clancy to Deny Applicalinns and Krvoke Licenses (tiled Nov. 3,2002). 

See Minority T V  Comments. pu’sirn. 

See Applicants‘ Reply at 120. 

618 

634 

h10 

b41 Id. at 124. 

Id. at  130. Applicants nnte that there are ungning legal proceedings in the state of Georgia regarding the claims N2 

raised by Marietta Coalition. 

‘” Id. at I31 

Id. ai 13 I, n.409. 

Applicants’ Reply at 122. 

The Comrnlssion‘\ Character Qualiticarion Policy Statement prohibiis licensing decisions “based on mere 

b14 

rrl5 

,140 

allegaiions o f .  . . . nun-FCC misconduct.“ See Clmracrer aualificarion.! in Rroadcasr Licensing, 5 FCC Rcd 3252, 
1252 ¶ 7 ( I  990) (citing Charmer Poliq  Siarernenr, 102 FCC 2d at 1204-05 (1986)). 
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charges oi CWA and SMCTC, there is  no precedent to support the claim that customer service violations 
are to be considered in the character qualification analysis.M’ 

213. We deny Clancy’s late-filed@’petition to deny the Application. Clancy does not offer any 
evidence that a court has adjudged that any programming distributed by AT&T i s  or was obscene, nor any 
other evidence to suppon his allegations.”Y T o  the extent that the petition describes programming that 
mighi be considered indecent, we note that the services provided by AT&T are not broadcast services, but 
aubscriplion-based services, which do not call into play the issue of  Clancy’s allegations do 
no1 justify action on the petition in the context o f  this We will, however, refer Clancy’s 
petition 10 the Commission’s Enforcement Bureau for any further action it deems appropriate. In 
addition, we note that the petition was extremely untimely, having been filed 189 days after the date for 
the f i l ing o f  such petitions and only nine days before the Cornmiasion’s adoption o f  its Order  in this 
proceeding. 

214. Finally, we note that Minority TV has initiated two proceedings at the Commission, a 
must carry complaint and apetition for forfeiture, precisely on the same facts the station now raises in this 
proceeding.”’ Its carriage complaint and petition for forfeiture have been re~o lved.~”  The Media Bureau 
found that Minority TV’s station i s  entitled to carriage on certain o f  AT&T’s cable system5 but that it was 
not entitled to have AT&T’s Mt. Surro facility designated as AT&T’s principal headend for the San 
Francisco television market. Additionally, the Bureau denied Minority TV’s  Petition to Initiate a 
Forfeiture Proceeding. Given that the issues stemming from Minonty TV’s complaints have been fully 
considered and that the record does not suppon the allegation o f  a character defect warranting denial of 
the application before us, we reject Minority TV’s  petition to deny. 

Recent repons suggest that local franchising authorities are capable of addressing customer service issues 
involving AT&T. See Linda Haugsted, Miami Approves AT&T~Cumcosr Trarisfer, MULTICHANNEL NEWS, (Aug. 
26, 2002) (in approving the franchise transfer, AT&T. Comcast, and the City of Miami agreed “to work together” to 
halt customer complaints. The company w i l l  pay a $72.000 penally to resolve existing customer care lapses, will 
designale one technical liaison and one management liaison to the city l o  lhsndle the most difficult complaints, and 
will meet quarterly with the city to report on service issues.). 

64 1 

The petition wab filed on November 3, 2002, more than s ix  months alier the April 29, 2002 deadline for filing or 
petitions to deny the Application. AT&T Corp. and Comcasl Corp. Seek FCC Consenlfor a Proposed Tranrfer of 
Conrrol, MB Docket No. 02-70. Public Notice, 17 FCC Rcd 5907 (2002) (establishing a deadline of April 29. 2002 
for tiling of comments or petitions to deny the Application); see u/,so 1.939(a)(2j(providing that petitions 10 deny 
may be filed no later than 30 days from the date of  public noticc listing an application as accepted for filing). 

M8 

Clancy’s petition references several exhibits and attachments that. at the time of adoption, st i l l  had not been 647 

received by staf f  reviewing the transaction. 

See Harriscope of CChicugo. lnc., e! a / . .  3 FCC Rcd 757. 760 n.2 (198x1. C’ Enforcement Policies ReRarding 
Hrondca.\r Indecency. 16 FCC Rcd 7999. 8000 and n.9 (2001 1 (noting that courts have recognized that the “special 
juslilications” for regulating the broadcaht of indcccnt material-its history of pervasive regulation, the scarcity of 
broadcast frequencies and broadcast’s “invasive” na tu re4o  not apply tn other speakers). 

6511 

bS 1 See Lirigalion Recoveq Trusr Pelirioii for a Determinarioir W h i h e r  Coin~ar Corp. Has Violared /he  Public 
Inreresr Srandard of /he Communicariuns Sadl ire AcI, FCC 02-279 (rel. Oct. 28, 2002) (holding that an allegation 
of obscenity unsupported by a court finding did not warrant requested rellef). 

652 Sec K M P T  Complaint for Carriaxe, CSR-5513-M (filed Jun. 14. 2000) and KMPT Petition to Initiate a Forfeiture 
Proceeding, CSC-39 I (filed M a r  28, 2002). 
hS~! See Minorif? Television Pr jec r  lnc.. KMTPITVI. Channel 3 2  I,. AT&T Hroadhaild, LLC, DA-02.3130 (MB rel. 
No\.  12, 2002) 
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VI]. BALANCING PUBLIC INTEKEST HARMS AND BENEFITS 

215. Having evaluated the potcntial public interest harms and benefits of the proposed 
transaction. we weigh the potential harms against the potential benefits to determine if, on balance, the 
transfers of control at issue servc the public interest, convenience, and nece~s i t y .~ ’~  As explained above, 
the first step in undenaking this balancing i s  to consider the public interest harms that may result from the 
proposed transaction. Several parties also have alleged that the proposed transaction would harm 
competition in  various markers becaux of the size or market power of the merged entity. These 
allegations involve competition in  the packaging and sale of video programming, MVPD competition. 
broadband Internet access, broadband content production, Internet video distribution, set-top boxes, ITV, 
and Internet automobile advertising. After examining the record, we cannot conclude that the merged 
entity’s size or market presence would harm competition in these areas. 

216. I n  the programming market in panicular, the combination o f  AT&T and Comcast, 
together with AT&T’s interest in W E ,  could create a potential public interest harm by giving the merged 
entity monopsony power. However. the Applicants have proposed to insulate and divest the merged 
entity’s interest in TWE:. W e  find that the insulation and divestiture w i l l  adequately address any potential 
harm that the proposed transaction would create in the programming market, and we need not examine 
this issue i n  any greater derail. Accordingly, we condition our approval of the proposed transfer to 
rcquire AT&T Comcast to insulate and divest i t s  interest i n  TWE. 

217. Having examined and addressed the potential harms o f  the proposed transaction, we 
consider i ts  benefits. We give little weight to Applicants’ argument that the proposed transaction wi l l  
accelerate thc deployment of cablc telephony. Although we find cable telephony deployment to be a 
public interest benefit. we cannot conclude with sufficient confidence that cable VoIP technology w i l l  be 
commercially feasible i n  a time frame that permits us to give weight to the Applicants’ claims. We also 
conclude that the record i s  inadequate to support a finding that the proposed transaction wi l l  promote 
competition in the national, regional, or local advertising markets. and we have no evidence showing how 
the merged entity’s position in the advertising market w i l l  benefit the public. We conclude, however, that 
the proposed transaction is likely to accelerate the deployment o f  broadband services in AT&T service 
areas. The evidence indicates that the merger i s  not necessary ro enahle AT&T to generate more local 
and regional programming in i t s  servicc areas. 

218. As noted above, in balancing thc public interest harms and benefits, we employ a sliding 
scale approach. Under that approach, we examine the likelihood and the magnitude of the potential 
public interest harms. Here, we find that any potential public interest harms that might result from the 
proposed transaction are mitigated by the conditions we adopt i n  this Order, and that no unmitigated 
public interest harms remain. We also find that the proposed transaction is l ikely to result in modest 
public interest benefita by accelerating deployment of broadband services. Accordingly, after reviewing 
the record and weighing the potential harms against the potential benefits, we conclude that, on balance, 
the transfers of control at issue would serve the public interest. convenience, and necessity. 

VI I I .  PROCEDURAL MATTERS 

219. On November 7. 2002, CFA filed an Emer,oency Motion for Suspension of Proceeding 
(the “CFA Emergency in which i t  asks the Commission to suspend action on the Application 
until the completion of judicial review of the Commission’s order (the “ISP Order”) denying CFA’s 

Srr ,  ~ 8 . .  DT- VoiccSireufn, 16 FCC Rcd at 97x91 17 (2001). 

See Emergency Motion for Suspension of Proceeding o f  Consumer Federation of’ America, Consumers Union 

653 

l l i 5  

and rhe Center fnr Iligiial Democracy (fi led Nov. 7, 2002). 
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motion to compel production o f  the AOL ISP Agreement (the “ISP Motion”).65b CFA also fi led a Petition 
for Review o f  the ISP Order with the United States Court o f  Appeals for the District o f  Columbia 
Circuit.6r’ CFA asserts that although i t  does not seek a stay of a Commission order or tule, it meets the 
legal standard for such a stay, because ii is l ikely to prevail on the meriis, and because suspending the 
instant proceeding will not suhsrantially harm parties to the proceeding.6s8 

220. CFA states that the Commission failed to discuss “even one of the cases” CFA cited in 
suppofl of i t \  ISP Motion. T o  the contrary, the ISP Order cites several of the cases relied upon by CFA in 
support of i t s  ISP Motion; we do not, however. interpret these cases as CFA In any event, the 
Commission has concluded that it can make i ts  public interest determination without reference to the 
AOL ISP Agreement and that, indeed, the AOL ISP Agreement i s  not of decisional significance. 
Accordingly, CFA’s Emergency Mot ion i s  denied. 

IX. A D M I N I S T R A T I V E  MATTER 

221. Accessible formats (computer diskettes, large print, audio recording and Braille) are 
available to persons with disabilities by contacting Brian Mi l l in ,  o f  the Consumer & Governmental 
Affairs Bureau, at (202) 418-7426, T T Y  (202) 418-7365, or at bmillin@rcc.eov. 

X. CONCLUSION 

222. We conclude that the positivc public interest benerits promised by this merger are 
sufficient to support the Commission’s approval o f  AT&T’s and Comcast’s Application, under the public 
interest balancing test of sections 214fa) and 3 IO(d) of the Communications Act. subject to the conditions 
specified in this Order. To avoid potential harm to competition and diversity in video programming in 
particular, and as a non-severable condition of our approval of the Application. the Applicants must 
insulate and divest AT&T’s interest in TWE, and any interests i n  successor firms, in accordance with the 
conditions set forth in Section IV.A.2. and Appendix B. The specific license and authorization transfers 
granted by this Order are set forth i n  Appendix D. 

XI. ORDERING CLAUSES 

223. Accordingly, having reviewed the Application and the record in this matter, IT IS 
ORDERED, pursuant to sections 4(i), 4 (j), 214(a). 214(c), 309, and 31O(d) o f  the Communications Act 
of 1934, as amended, 47 U.S.C. $ 9  154(i), 154Q), 214(a), 214(c), 309, 310(d), that the Application tiled 
by AT&T COT. and Comcast Corporation IS GRANTED subject to the conditions stated below. 

224. IT  IS FURTHER ORDERED, pursuant to sections 4(i), 4(j), 214(a), 214(c), 309. and 
310(d) of the Communications .Act o f  1934, as amended. 47 U.S.C. $ 5  154(i), 1S4(j), 214(a), 214(c), 309, 
310(d), that the above grant shall include authority for AT&T Comcast to acquire control o f  

““Ser ISP Order. FCC 02-301 

CFA Emergency Motion at 2 

ld at 2-3 

hi1  

( 3 %  

6i9 See ISP Order, FCC 02-301 (citing AT&T-TCl Order, AT&T-MediaOne Order, AOL-Time Warner Order, SBC 
Cornmunicafions lric. I>. FCC, 56 F.3d 1483 (D.C. Cir. 1995); Uniied Stales I,. FCC, 652 F.2d 72 (D.C. Cir. 1980)). 
Each of these cases war relied upon hy CFA in  support of i ts Morion. The CFA Emergency Motion particularly 
complains rhat we did “reconcile” the ISP Order with our decision in Applicafioir oJLUJ. Inc. (Assignee), and Long 
Ninr. lnc (As\ignor) For Asxignmmf of License of Srarion WYVR(FMI ,  FCC 02-235 (rel. Aug. 22, 2002) (“LUS’). 
CFA Emergency Motinn at 2. I n  LUJ. we concluded that contract submission requirements should he relaxed to 
exclude non-material coniract attachmenrs. Thus, if anything. LUJ supporrs, rather than undermines, the ISP Order. 
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a) any authorization issued to AT&T Corp. or Comcast Corporation, their subsidiaries, or 
their affiliates during the Commission’s consideration o f  the Application and the period 
required for consummation of the merger transaction following approval; 

construction permits held by licensees involved in this transfer that matured into licenses 
during the Commission’s consideration of the Application or that mature into licenses after 
closing of the merger transaction and that may have been omitted from the transfer of 
control Application; and 

applications filed by such licensees and that are pending at the time of consummation or the 
proposed transfer of 

b) 

c) 

225. IT 1s FURTHEK ORDERED that this grant IS CONDITIONED on our requirement (the 
“TWE Condition”) that the Applicants, (a) prior to merger closing, place in trust AT&T’s interest in  
TWE, (b) upon consummation of any restructuring o f  TWE, place resulting non-cash assets in  trust, (c) 
divest their interests in W E ,  and (d) abide by restrictions set forth in Appendix B regarding their 
involvement in the day-to-day management or operations of TWE or successor firms, their exercise of 
any governance rights in  T W E  or any successor firms, and their communications with TWE or any 
successor firms. 

226. IT I S  FURTHER ORDERED that this grant IS CONDITIONED on our requirement that 
AT&T Comcast shall fi le with the Media Bureau, within 60 days o f  the eventual sale of the T W E  
attributable intcrest, a written document evidencing the sale. 

227. IT IS FURTHER ORDERED that this grant IS C.OND1TlONED on our requirement that, 
as of closing, AT&T Comcast shall comply with our cable/SMATV cross-ownership rule, 47 C.F.R. 5 
76.501 (d). 

228. IT IS FURTHER ORDERED that this grant IS CONDITIONED on our requirement 
pursuant to section 25.1 19(Q of our rules, 47 C.F.R. 119(f), that AT&T Corncast shall complete this 
transaction within 60 days from the date of this authorization. and f i le  with the Commission, within 30 
days of consummation, notification by letter of the date or consummation and amend all pending earth 
station applications to reflect the new ownership structure approved in this Order. 

229. 1T IS FURTHER ORDERED that compliance with a l l  conditions imposed herein i s  a 
non-severable condition o f  the grant o f  the Application. 

230. IT IS FURTHER ORDERED that all references to AT&T Corp. and Comcast 
Corporation in this Order shall also refer to their respective officcr5, directors, and employees, as well as 
to any affiliated companies, and their orficers, directors, and employees. 

231. IT IS FURTHER OKDERED, pursuant to sections 4(i), 4Q), 214(a), 214(c), 309, and 
310(d) o f  the Communications Act of 1934, as amended. 47 U.S.C. $5  l54(i), 154(j), 214(a). 214(c), 309, 
3f0(d), lhnf the Petition to Deny of [he Borough of Blawnox, Pennsylvania: the Petition to Deny of Lisa 
Burton, et ai.; the Petition to Deny o f  Consumer Federation of America, et al.; the Petition to Deny o f  
Minority Television Project, Inc.; the Petition to Deny Applications or Condition Consent o f  RCN 
Telecom Services, hc.; the Petition to Deny o f  Venzon Telephone Companies and Venzon h temet  
Solutions; the Ex Parte Petition of James J .  Clancy to Deny Applications and Revoke Licenses; and the 

hd’’ See WorldCom-MCI Order, 13 FCC Rcd at I 8  I53  1 226(c). 
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requests of any pany seeking similar relief, are DENIED. 

232 .  IT IS FUKTHER ORDERED. that the Emergency Motion for Suspension o f  Proceeding 
o f  Consumer Federation or America, Conaurners Union, and the Center for Digital Democracy i s  
DENTED. 

233. IT IS FURTHER ORDERED that this Memorandum Opinion and Order SHALL BE 
EFFtCTlVE upon release. i n  accordance with hcction 1.103 of the Commission's rules, 47 C.F.R. 9: 
1.103 

I ~ F i S S I O N  

Secretary 
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